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Letter from the State Secretary for Finance, Eric Wiebes, to the House of 

Representatives responding to the European Commission’s opening decision 

regarding the formal investigation procedure concerning alleged state aid for 

Starbucks 

 

In this letter I would like to take a closer look at the publication of the European 

Commission’s opening decision regarding the formal investigation procedure 

concerning alleged state aid for Starbucks Manufacturing BV. 

 

The European Commission published the non-confidential version of the opening 

decision in the Starbucks procedure on its website today. In this decision, the 

Commission explains that it is investigating the Advance Pricing Agreement (APA) 

between Starbucks Manufacturing BV and the Dutch tax authorities (the ‘Starbucks 

APA’) in connection with possible state aid. I am confident that this investigation 

will ultimately show that no state aid has been provided. 

 

The Starbucks procedure concerns an APA, in which arm’s length remuneration 

was agreed for the activities performed in the Netherlands by Starbucks 

Manufacturing BV for the Starbucks group. 

 

The basic principle for determining ‘transfer prices’ is that the remuneration for the 

function performed, the risks incurred and the assets used may not differ from the 

remuneration of similar independent companies (the arm’s length principle). To 

calculate the arm’s length remuneration, various methods can be used, which are 

set out in more detail in the OECD’s Transfer Pricing Guidelines. 

 

In its opening decision, the Commission doubts three elements of the APA that she 

wants to investigate further. First, it questions the qualification of Starbucks 

Manufacturing as a low-risk contract manufacturer while concluding the APA. 

Second, it questions whether the Dutch tax authorities were right to accept two 

adjustments to the cost base by the tax consultant, arising from the qualification of 

Starbucks Manufacturing BV as a contract manufacturer. Irrespective of the 

correctness of these adjustments, the Commission takes the view that one of the 

corrections is unnecessary because both corrections serve the same purpose. 
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Finally, the Commission questions whether the Dutch tax authorities were right to 

accept Starbucks Manufacturing BV’s calculation of the royalties. The Commission 

believes that this calculation does not reflect the value of the intellectual property 

rights, because the royalties are linked to the difference between the remuneration 

agreed in the Starbucks APA and the pre-tax accounting profit before payment of 

royalties. 

 

On the basis of these doubts, the Commission feels that the Starbucks APA might 

not comply with the arm’s length principle. It therefore believes that the Dutch 

government may have granted Starbucks Manufacturing BV a selective advantage 

which qualifies as state aid. The Commission now intends to investigate further 

whether state aid has actually been provided.  

 

I can inform your House that the arm’s length principle has been carefully 

implemented in Dutch legislation, i.e. in section 8b of the Corporation Tax Act 

1969, and that the Transfer Pricing Decree  is fully in line with the international 

standard laid down in article 9 of the OECD Model Tax Convention. 

 

The Dutch tax authorities fully apply the recognised arm’s length principle, as 

further explained in the OECD Guidelines and further elaborated in the Transfer 

Pricing Decree. 

 

As mentioned in the opening decision, the Dutch tax authorities, on the basis of an 

analysis of contractual arrangements and a functional analysis, characterised 

Starbucks Manufacturing BV as a contract manufacturer, i.e. a low-risk 

manufacturer, especially as it does not run a stock risk. This designation has 

therefore been sufficiently substantiated. 

 

The existence of arm’s length remuneration was determined by means of a 

benchmark study employing the transactional net margin method (TNMM) – the 

internationally most commonly used method for the production function, and one 

recognised by the OECD. On the basis of the OECD Guidelines and national 

legislation, taxpayers are in principle free to choose the transfer pricing method, 

provided it results in an arm’s length outcome for the transaction in question. The 

OECD Guidelines and national legislation do not prescribe a specific method for a 

specific situation. So far the Commission does not seem to acknowledge this.  

 

Based on all the information available, I am convinced that the approved method 

and remuneration comply with the arm’s length principle. Since the transfer prices 

used by Starbucks Manufacturing BV were determined in accordance with the 

OECD Guidelines and national legislation based on them, Starbucks Manufacturing 

BV does not enjoy a selective advantage. In my view, the Commission can only 

conclude that state aid exists in relation to transfer pricing in a specific case if it 

can demonstrate that the OECD Guidelines and the arm’s length principle have 

clearly been departed from. The Starbucks APA has been carefully and sufficiently 

substantiated. The Commission itself stated in its press release of 11 June 2014 

that the Netherlands usually carries out thorough assessments based on 

comprehensive information that the taxpayer is required to provide. The 

Commission therefore does not expect to encounter systematic irregularities in 

Dutch tax rulings. The fact that the APA does not depart from the normally 

applicable tax regime is another indication that no selective measure has been 
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taken. Since Starbucks Manufacturing BV has not been given an advantage and 

the selectivity criterion has not been met, Starbucks Manufacturing BV cannot 

have received state aid. I provided further evidence of this in our response to the 

Commission’s opening decision.   

 

My conviction that the APA with Starbucks Manufacturing BV is fully in line with 

international transfer pricing standards is consistent with the policy framework 

applied by the government in its efforts to create an attractive business climate. It 

is essential to respect internationally agreed standards and to give sufficient and 

targeted consideration to combating misuse, because only then will the policy 

pursued be truly sustainable. That is why the Netherlands is actively engaged in 

the base erosion and profit shifting (BEPS) project of the OECD and G20 and in the 

European Commission’s proposals in this regard. Our renegotiations with 23 

developing countries aimed at including anti-abuse provisions in bilateral treaties 

should also be seen in this light.  

 

Now that the opening decision has been published in the Official Journal of the 

European Union, all stakeholders, including Starbucks itself, have one month in 

which to respond. 

 

Since the Commission generally seeks to reach a final decision within 18 months of 

initiating an investigation procedure, the present case should be concluded by mid-

2016. 

 

 

 

 

 

 

 

 

 


